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Legal Article 

Post-Constitutional Court Decision: How Is the Executory Power of  

Fiduciary Security Certificate? 

 

As a Panel of Judges of Constitutional Court made a decision through Constitutional Court Decision 

No. 18/PUU-XVII/2019, there has been a change upon fiduciary object execution in the event that 

debtor (as a fiduciary grantee) is in default. In regard to the legal considerations, Panel of Judges has 

ruled the interpretation of Article 15 paragraph (2) and paragraph (3) Law 42 Year 1999 on Fiduciary 

Security (“Fiduciary Security Law”) in the matter of the enforcement of fiduciary object by the 

creditor (as a fiduciary grantor). It is due to the consideration that such enforcement solely based on 

a fiduciary security certificate did not equally protect the parties to a fiduciary security in which 

violating the debtor’s constitutional rights. However, a question arises concerning executory power 

upon the fiduciary security certificate. 

 

A fiduciary security interest is created by a security agreement as an ancillary (accesoir) agreement of a 

primary agreement between creditor and debtor (loan agreement). The creditor, who deemed as 

secured creditor, subsequently obtained its interest through a deed of fiduciary security1 made by and 

between the fiduciary grantee and the fiduciary grantor before a notary. As fiduciary security requires 

an absolute publicity principle, fiduciary security has a binding and executory power once it is 

perfected through registration at the Fiduciary Registration Office which has the authority to issue a 

fiduciary security certificate. In regard to the fiduciary security certificate, it shall include the words of 

‘for the sake of justice under one almighty god’ that consequently has the same executory power as a final 

and binding court decision.2 By virtue of its executory power, the fiduciary grantor has the right to 

sell the fiduciary object on his own behalf in the event that the debtor breaches the contract and 

declared in default.3 

 

                                                
1  Fiduciary security is created at the time of the date of fiduciary security is recorded in an electronic system by 

Fiduciary Registration Office (Article 7 paragraph (1) Government Regulations Number 21 Year 2015 on The 
Procedures of Fiduciary Security Registration and Costs of Creating Fiduciary Security Certificate). 

2  Article 15 paragraph (2) Fiduciary Security Law 
3  Article 15 paragraph (3) Fiduciary Security Law 
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Prior to the issuance of the aforesaid Constitutional Court Decision, the creditor by practice 

unilaterally and directly enforced the fiduciary object since the ‘ownership rights of the object’4 has been 

transferred to the creditor. Notwithstanding to the creditor’s right herein, such execution may lead to 

violate the debtor’s right. Furthermore, the phrase of ‘breach of contract’ under Article 15 paragraph 

(3) Fiduciary Security Law shall be clearly explained in terms of determining or declaring the debtor 

in default. This elucidation deficiency may detrimental to the debtor. 

 

Referring to the legal considerations on Constitutional Court Decision, any execution of fiduciary 

object shall obtain the debtor’s consent as stipulated under the deed of fiduciary security.5 Given that 

consideration, the creditor may execute the fiduciary object by filing an enforcement petition to the 

court (if there is no consent upon fiduciary object being transferred) as stipulated under Indonesian 

Civil Procedural Law (Article 196 HIR or Article 208 RBg). In addition, any declaration of a default 

condition shall be based upon the default consent.6 Consequently, the debtor shall not be declared in 

default as long as he does not admit it. 

 

Following the Constitutional Court Decision, Panel of Judges in practice implemented the legal 

considerations of fiduciary object execution due to default. As the Panel of Judges (based on Muara 

Bungo District Court Decision No. 20/Pdt.G.S/2020/PN.Mrb) stated that as long as the deed of 

fiduciary security (strengthened by fiduciary security certificate which has executorial title7) has a 

provision of ‘fiduciary grantor has his consent to voluntarily hand over the fiduciary object once he fails to fulfill his 

obligation’, there is no need for a decision form the court to execution such provision. As for this 

reason, the fiduciary grantor may execute the fiduciary object without any decisions from the court. 

 

In regard to the aforementioned explanations, the fiduciary security certificate remains its executory 

power to the fiduciary grantor if there has been a default consent stipulated under the deed of fiduciary 

                                                
4  The ownership rights of the fiduciary object has been transferred to fiduciary grantor based on fiduciary security 

certificate. (J. Satrio, 2019, Hukum Jaminan, Hak-Hak Jaminan Kebendaan, Bandung: PT Citra Aditya Bakti, p. 159). 
5  As the Panel of Judges has ruled the interpretation of Article 15 paragraph (2) with the consideration that “with 

regard to fiduciary security where there is no agreement on default and the debtor objects to voluntarily handing over the fiduciary object, 
the legal mechanisms and procedures in the execution of legally binding court decisions shall be applied to this matter.” (Constitutional 
Court Decision No. 18/PUU-XVII/2019). 

6  The Panel of Judges has given the interpretation of ‘breach of contract’ phrase under Article 15 paragraph (3) 
Fiduciary Security Law with the signification that “with regard to declare a default, there must be an agreement between the 
creditor and debtor or on the basis of legal remedies that determine the occurrence of breach of contract”. (Constitutional Court 
Decision No. 18/PUU-XVII/2019). 

7  The executorial title of fiduciary security certificate is regarded to have the same executory power as a final and 
binding court decision. 
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security. However, if such deed does not stipulate the provision, the fiduciary security certificate acts 

as base right for fiduciary grantor to file an enforcement petition to the court. 

 

In addition, considering that the publicity principle has been regulated as indispensable element of 

Fiduciary Security Law, the fiduciary security certificate remains its power to be acknowledged by the 

public in the event there is an object granting fiduciary security interest to a particular party. Such an 

object being encumbered by fiduciary security shall be an assurance against other creditors of the 

fiduciary object. The registration of the fiduciary security must be made by creditor as the fiduciary 

grantee. If the registration has yet to be made, the debtor may encumber the object with fiduciary 

security to other parties so that it will contravene the fiduciary grantee’s right. Furthermore, the 

fiduciary security interest will be exempted from the fiduciary grantee’s rights. As a result, the fiduciary 

security (in the form of deed of fiduciary security) will not be binding to both parties and fiduciary 

grantee will no longer have any guarantees for the settlement of his receivables. 
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